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of the four specific exemptions set out in the statute
itself. Under the Act, after a complainant makes its prima
facie case, the burden of proof lies with the vertically
integrated cable programmer or cable operator that is alleged
to be in violation. The statute does not grant the
Commission the discretion to choose any other method of
analysis of price discrimination or the ability to shift the
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Another example of the Notice‘s failure to recognize the
statutory mandate is the FCC's proposal to create a safe
harbor for exclusive contracts for new programming. Under
the Act, the only instance in which an exclusive contract is
permitted is upon a Commission finding that such an
arrangement in an area served by cable is in the public
interest, as determined by factors specified in the statute.
There is no language to suggest that this very limited
exception permits a blanket waiver of the statute’s
regquirement of a case-by-case determination of the public
interest. 1In fact, such a blanket waiver would undermine the
Act'’s fundamental goal of promoting greater availability of
programming to multiple video distributors and are
inconsistent with the intent of the Act.

The above examples are illustrative, not exhaustive.
The program access provisions were among the most intensely
examined and vigorously debated aspects of the Cable Act.
The resulting directives in the Act are clear.

Recent actions by some cable operators seem to
demonstrate an intent to thwart the provisions of the Act.
Therefore, your leadership at the Commission is needed now to
ensure that the letter and spirit of the law are followed and
the gocals of the Act to protect consumers and encourage
~competition are fulfilled. We appreciate your attention to
our concerns.
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